
 

 
 
 
8 September 2010 
 
 
Mr Tony Marryatt 
Chief Executive 
Christchurch City Council 
P O Box 237  
CHRISTCHURCH 8140 
 
 
 
Dear Tony 
 
COUNCIL AGREEMENT TO PARTICIPATE IN THE LEAKY HOMES FINANCIAL 
ASSISTANCE PACKAGE 
 
After the most devastating earthquake in 80 years, we know you and your officials 
have pressing matters to deal with and we fully understand that in the present 
circumstances, the financial assistance package for the owners of leaky homes must 
become a second order of priority. Nevertheless, we hope you find the following 
information useful and that you will be able to find time to give it your consideration. 
 
On 7 September 2010, the Minister for Building and Construction wrote to Mayors to 
invite councils to agree to participate in the financial assistance package for owners of 
leaky homes, conditional on the Government passing legislation or, if legislation is not 
able to be passed, an alternative method to “cap” council liability being agreed. 
 
To facilitate timely implementation and provide more certainty for homeowners before 
the local body elections, the Minister indicated that he would like councils to agree to 
support the package in this council term and before local body elections on 9 October 
2010, conditional upon resolution of the capping of council liability at 25% of agreed 
owner repair costs.  The Minister also requested that councils delegate authority to 
Chief Executives to agree to final “sign up” to the financial assistance package if 
legislation is passed to facilitate the implementation process. 
 
The Minister’s letter noted that detailed features of scheme design were being sent to 
you to assist with briefings for councillors.  The attached key features of the financial 
assistance package have been endorsed by senior territorial authority officials (subject 
to some minor operational details) and agreed by Joint Ministers (Finance, Building 
and Construction, Local Government).  A more detailed scheme design, including 
some operational details which your officials will find useful, is also attached. 
 
Should you have any questions please contact David McLellan (Project Director 
Weathertightness). His contact details are david.mclellan@dbh.govt.nz (04 817 4890). 
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Until your Council has made its decision, I would ask that you continue with the 
existing agreed messaging that the government and territorial authorities are still 
working on the details of scheme and progress is being made. 
 
Other issues 
 
Three other specific issues that have been raised in discussions on scheme design, 
these relate to: eligibility of Crown and council-owned dwellings; eligibility of retirement 
villages, and; insurance issues for territorial authorities for existing WHRS claims that 
may transition into the financial assistance package.   
 
In respect of the first issue, the Minister for Building and Construction has agreed to 
write to the Minister of Housing seeking a commitment from the Chair of the Board of 
HNZC, that it will not apply for assistance to repair any Crown owned leaky homes 
under the financial assistance package.  Councils are asked to give a similar 
commitment. 
 
The eligibility for retirement villages to the financial assistance package is consistent 
with eligibility criteria for retirement villages to existing WHRS mediation and tribunal 
services. 
 
In respect of the third matter, the Department is working with territorial authorities on 
an appropriate response to the issue. 
 
A final matter that has been raised in discussions on scheme design relates to 
requirements under the Local Government Act 2002 in respect of Long-Term Council 
Community Plans (LTCCPs).  Material is attached that may assist you in the 
development of advice for councillors in this regard.  

 
 
Yours sincerely 
 

 
Maria Robertson 
Acting Chief Executive 
 
 
Encl. (material on scheme design for financial assistance package) 
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MATERIAL FOR TERRITORIAL AUTHORITY CHIEF 

EXECUTIVES ON THE KEY FEATURES OF SCHEME 

DESIGN FOR FINANCIAL ASSISTANCE PACKAGE FOR 

OWNERS OF LEAKY HOMES*

*Financial assistance package involves: 
 Government and territorial authorities each providing a 25% direct payment to agreed 

owner repair costs
 Government providing assistance to owners to access bank finance for remaining 

agreed repair costs by way of loan guarantees to banks for loans made to owners 
eligible for the assistance and who can meet the bank’s lending criteria.
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KEY FEATURES OF SCHEME DESIGN FOR FINANCIAL ASSISTANCE PACKAGE FOR 
OWNERS OF LEAKY HOMES

As agreed by Joint Ministers on 24 August 2010

1. The eligibility criteria for the financial assistance package

     Eligibility Criteria Comment
1. All existing WHRS Act 2006 criteria will apply (10 

year limit, dwelling leaky and damaged), including 
the restriction that only dwellings built before 1 
Jan 2012, can apply.

Status quo – any person meeting 
definition of “owner” in WHRS Act may 
apply, the scheme does not discriminate 
based on who owns the dwelling.

2. Applications to the scheme must be made within 
5 years of its start date (i.e: if start date is 1 March 
2011, last date to apply to scheme is 29 February 
2016).

Previous Cabinet decision, slightly 
modified to align with expected start date 
of the financial assistance package.

3. Dwellings already repaired are not eligible for the 
financial assistance package, but they can pursue 
claim in Weathertight Homes Tribunal or Courts.

Ensures financial assistance package is 
used to repair homes, not as 
compensation for repairs already done.  If 
compensation is sought by the 
homeowner, it is more appropriate they 
litigate.

4. Dwellings already covered by a settlement with 
the territorial authority (whether privately, in Court 
or under WHRS Act) are not eligible for the 
financial assistance package.

To prevent owners from “double dipping” 
where they have already agreed to or 
been awarded compensation.

5. Application may be partially eligible for the 
financial assistance package, i.e: eligible for 
Government contribution/loan guarantee, but not 
TA contribution, if:

(a) Established legal precedents for liability/duty 
of care of territorial authorities are that the 
TA is not liable.

(b) Territorial authority did not inspect or issue 
code compliance certificates (including 
interim code compliance certificates) for the 
dwelling (see also private certifier scenarios 
below).

(c) Territorial authority issued a code 
compliance certificate for building work 
relating to weathertightness as directed by a 
Department of Building and Housing 
determination.

(d) Territorial authority issued a code compliance 
certificate for non-weathertightness related 
building work only.

Covers as many detailed scenarios as 
can currently be predicted where the 
council did not sign off the building work 
and therefore is not liable.

Paragraph (a) ensures eligibility decisions 
always follow case law, e.g: councils do 
not have a duty of care in relation to 
buildings that are non-residential uses, 
see also paragraph (f) regarding multi-
units.
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(e) Dwelling “signed off” by private certifiers, as 
described below:

(i) Private certifier processed the consent 
application, performed inspections and 
issued a code compliance certificate.  
The private certifier then forwarded 
documents to the territorial authority only 
for the purpose of adding them to the 
property file.

(ii) TA issued code compliance certificate 
based solely on certificate from private 
certifier issued under s. 56 Building Act 
1991.

(iii) Territorial authority approved plans and 
issued building consent, then a private 
certifier undertook all inspections and 
issued a code compliance certificate.

(iv) Territorial authority became involved 
part-way through building work, typically 
when a private certifier closed its 
business.  The private certifier issued an 
interim code compliance certificate and 
handed the file over to the territorial 
authority.  If the interim code compliance 
certificate covered weathertightness, 
then the homeowner is not eligible for 
the territorial authority contribution, 
unless the territorial authority 
subsequently inspected the 
weathertightness-related work.

(iv) Territorial authority inspected 
weathertightness-related building work, 
identified problems, and issued a notice 
to fix (or notice to rectify under Building 
Act 1991) or otherwise advised the
homeowner of defects in the work.  The 
notice to fix or advice was not actioned 
by the homeowner.  As a result no code 
compliance certificate has been issued.

(vi) For avoidance of doubt, dwelling is 
eligible for territorial authority 
contribution if, in addition to involvement 
of private certifier, the territorial authority 
undertook one or more inspections 
and/or issued a code compliance 
certificate covering weathertightness.
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(f) Multi-units only: If building has mixed uses 
(some residential, some non-residential), 
owners of non-residential units will not be 
eligible for financial assistance package.  If 
territorial authority has already settled a claim 
in relation to an individual unit, the owner of 
that unit is not eligible for the financial 
assistance package.

2. Transition rules for existing claimants under WHRS Act 

       Transition Rules Comment
1. Subject to eligibility requirements, any person with 

an active claim under WHRS Act (2002 or 2006) at 
the date financial assistance package “goes live” 
can choose to opt in to the package if:

- repairs have not started or not been 
completed (i.e: code compliance certificate 
issued) and the claimant has a full 
assessment

- no attempt has yet been made to mediate 
a settlement of the claim or, in the course 
of a mediation, both parties agree to opt in 
to the package.

To transition, the homeowner must meet 
the eligibility criteria for the financial 
assistance package.

Cut off point for transition strikes fair 
balance between giving homeowner 
choice and the rights of defendants who 
have incurred costs to defend claims 
against them.

Existing claimants who have completed 
repairs cannot transition – this is 
consistent with eligibility rule for the 
financial assistance package that repaired 
homes are not eligible because the 
package is to help people repair their 
homes, not provide compensation.

2. Within 14 days of “go live” of the package all 
existing claimants with full assessments must 
decide whether they want to opt in to the package.  
If they want to, their claim will be put “on hold” for 
3 months, during which time the claimant must 
take whatever actions are necessary for them to 
opt in (e.g: discuss with their bank). 
At the end of the 3 months the claimant must have 
formally (in writing) notified the Department they 
are opting in, if they haven’t the claim will be taken 
off “hold” and they will have to continue with 
WHRS Act processes.

Time limit to provide certainty to 
defendants.  Claimants will be able to 
decide if they want the option of the 
financial assistance package fairly 
quickly, but some will need further time 
before they can fully opt in.  

In practice the time limit will be applied by 
the Department informing all claimants 
that they will be treated as wanting to opt 
in unless they tell the Department 
otherwise within 14 days.

3. Existing claimants without a full assessment can 
decide to opt in to the financial assistance 
package after they receive the full assessment and 
must do so within 3 months of receiving the full 
assessment.

Aligns with main scheme design where 
new claimant is required to decide 
whether to opt in to financial assistance 
package after they have a full 
assessment.
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4. If there are no other (non-territorial authority) 
parties, the WHRS Act claim continues to stay “on 
hold” until the financial assistance package 
process is completed in order to preserve 
limitation rights.  If there are other parties, the 
WHRS Act claim process re-starts against those 
other parties only.

Important administrative procedure to 
ensure “clock” has “stopped” on 10 year 
limit and enable claimant to transfer back 
to WHRS at a later stage in the process if 
circumstances change, e.g: they cannot 
afford to pay their share of repair costs.

5. If claimant has started repairs, building consent 
documents must be submitted to the Department 
together with information from claimant’s 
designer/head contractor that compares consent 
documents with the WHRS Act full assessment 
and explains any differences, including cost 
differences.  

The Department and territorial authority agree 
scope and cost of repairs and calculate amount of 
direct contribution based on that information.  If 
claimant disagrees with the Department/territorial 
authority agreed scope/cost, claimant can go back 
to WHRS Act process.

Allows for some retrospective assessment 
of repair scope and cost for claimants 
who started repairs before the financial 
assistance package was announced.  

However, if the Department and council 
cannot agree on the scope and cost 
retrospectively, the claimant will not be 
able to transition.  

The Department is currently advising 
claimants who are doing repairs to keep 
good records to ensure a retrospective 
assessment can be done.

6. Claims closed by the Department for being “tardy” 
(claimant not making enough effort to resolve) 
under s. 56 of WHRS Act 2006 cannot reapply or 
be re-opened – s. 56(3) of WHRS Act prohibits 
them from being re-started.

Status quo.

7. Claims that are closed for reasons other than 
“tardy” (see 6 above), the current owner can lodge 
a new claim for same dwelling if:

- still inside the 10 year limit and meets all 
other WHRS Act 2006 eligibility criteria

- repairs have not been completed (failed 
repairs are an entirely new claim and not 
covered by transition rules)

- claim was not resolved in any way (e.g: 
mediated under WHRS Act, private 
negotiated settlement, adjudicated in 
Tribunal or Courts)

and claim is only to access the financial assistance 
package, they cannot go  back into the 
Weathertight Homes Tribunal processes. 

Many previous claimants closed their 
claims because they had no parties to sue 
(e.g: private certifier signed off the 
building work and all other parties had 
disappeared or were insolvent), or they 
could no longer afford the cost and stress 
of litigation.

The Department does not know what 
actions claimants then took to repair their 
home (or not). A large number of these 
claims are now likely to be outside the 10 
year limit, but if some of these previous 
claimants can be helped by the financial 
assistance package, they should be given 
the opportunity to apply.  

However, they will not need access to the 
dispute resolution options (Weathertight 
Homes Tribunal) as they have already 
effectively decided that option is not right 
for them when they closed their original 
claim.
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3. Matters that will be “agreed repair costs” and therefore covered by the direct 
contributions

The following costs will be covered by the direct contribution payments:

 Building work costs for agreed scope of repair work (see below for process for agreeing 
scope), including a contingency of a maximum of 10% and including GST

 Design work costs

 Project management of repair process (if required)

 Alternative accommodation, including storage of household effects (if required): 50% 
(25% Crown, 25%TA) of total of “actual and reasonable” costs, to maximum total 
payment of $5,000 ($2,500 Crown, $2,500 TA).

 Building consent costs.

Costs that will not be covered by the direct contribution payments include: general damages 
for stress etc, loss of income, loss of profits.  These costs are not directly related to the repair 
of the home and cannot be objectively established in the ‘no fault’ approach of the financial 
assistance package.

4. High level process for Department of Building and Housing and territorial authority 
role in determining the “agreed repair costs”

Department and territorial authority role in determining    
the “agreed repair costs”

Comment

1. The Department (DBH) arranges for an independent expert to 
carry out a full assessment (per WHRS Act, status quo) based 
on guidance in the Department’s Weathertightness Diagnosis 
document (due for publication in August 2010).

Status quo

2. The assessment is accepted by the DBH, territorial authority 
and homeowner as the sole information about scope and nature 
of repair on which claim will proceed through financial 
assistance package.

To provide independent 
expert view of scope of 
repairs.

3. Claimant gets (and pays for) plans, specifications and estimated 
costs for repair work (“a repair and payment plan”):
[NB: “claimant” in the case of multi-unit buildings will be the 
representative, e.g: body corporate, of the owners]
- Claimant encouraged to choose practitioner to do design 

from people recommended by DBH – DBH only 
recommends practitioners who are registered/licensed or 
have appropriate industry organisation membership. NOTE: 
after 2012 all weathertightness design work will be required 
to be done by Licensed Building Practitioners.

Process designed to ensure 
good quality repairs and 
proper spending of public 
money.
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- Design done in accordance with DBH Remediation Guide 
and for building work required to carry out scope and 
nature of repairs identified in full assessment.  Designs 
must demonstrate how the dwelling will be made 
weathertight, but the repair and payment plan is not 
required to be specified to the level of detail required for 
building consent.

- Repair and payment plan content is limited to 
weathertightness repairs only, no betterment (see definition 
below).  Building work for other defects must not be 
included, however claimant should seek advice from 
designer about possibility of other defects at this stage.

- Designer is responsible for plan meeting Building Code 
requirements.

- Cost of building work estimated using a schedule approach 
(must include contingency in case new/additional damage 
is discovered when repair work starts and GST) and plan 
specifies milestones in repair work when direct contribution 
payments will be made.

4. DBH and TA review the repair and payment plan to approve:

(a) that work specified in the repair and payment plan will:

o repair the existing damage

o make the dwelling weathertight (“future likely damage”) 
as per the scope identified in the full assessment 
(including approval of incidental work required as a 
result of the remediation, e.g: replacement of 
insulation, that is not betterment)

but no views on the Code compliance of the work are 
given, and

(b) timing and sequence of milestone payments for direct 
contribution (but amount of direct contribution is not 
confirmed at this stage).

Process for how DBH and 
TA will approve the repair 
and payment plan is yet to 
be decided.  DBH/TA 
agreement is key platform 
for later decisions on exact 
amount of direct 
contribution to be paid to 
homeowner.

5. DBH advises claimant, in writing, of DBH/TA approval.  DBH/TA 
approval enables claimant/designer to develop detailed plans 
and specifications to “consentable” form based on the repair 
and payment plan.

Expectation that designer 
will develop more detailed 
plans and specifications for 
purpose of building 
consent.

6. If DBH and TA do not approve the repair and payment plan, 
DBH advises claimant, in writing, of amendments required to 
plan in order for DBH/TA to approve.  Claimant either makes 
amendments (and re-submits to DBH/TA for approval) or exits 
FAP.

If claimant wants to do work 
that DBH/TA believe is 
“betterment”, the claimant 
will not be able to progress 
through the FAP unless 
they pay the costs of the 
“betterment” themselves.
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7. Owner chooses contractor (3 quotes/tenders required) and 
enters into written contract for the work in the agreed repair and 
payment plan.  Contract for building work required to specify:

(a) “head” or “lead” contractor who will be responsible for, and 
liable for, the entire repair work process. NOTE: From 2012 
work will have to be done by Licensed Building 
Practitioners and it can be specified that head/lead 
contractor must be licensed in the Site Class

(b) fixed price for the work plus a provisional sum for the 
weathertightness-related work that cannot be included in 
the fixed price (e.g: amount of timber that will need to be 
replaced) + contingency of maximum of 10% of the 
weathertightness work.

Competitive quote/tender 
will not be required for 
specialised remediation 
work where there are few 
available contractors able 
to do the work.

Sector support the contract 
“formula” of fixed price + 
provisional sum + 
contingency.

8. Appropriate staff member (with expertise in weathertightness 
remediation work) from relevant TA attends building site at early 
stage of building work (e.g: when cladding has been removed) 
to discuss with head/lead contractor the work covered by the 
provisional sum.  

Amount of provisional sum in contract is confirmed following this 
discussion (and contract amended accordingly).  

DBH accepts decision of TA staff member on the confirmed 
amount of the provisional sum.  A contingency of maximum of 
10% of total cost for weathertightness work (including confirmed 
provisional sum) can still be included in the contract after the 
provisional sum is confirmed.

TA will be acting as “agent” 
of DBH in this process, 
DBH will accept decision of 
TA.

9. DBH and TA (or just DBH if not eligible for TA contribution) 
calculate/agree amount of direct contribution based on contract 
price (fixed price + confirmed provisional sum + contingency + 
GST).  

DBH advises owner and their bank (if necessary) of amount of 
direct contribution and that agreement by DBH/TA to pay the 
contribution is now “unconditional”.  

At this point owner must proceed to carry out repairs and cannot 
“opt out” of FAP (can opt out any time prior to this e.g: if 
financial circumstances change).

All parties involved in 
discussions on scheme 
design agree and support 
final confirmation of direct 
contribution taking place at 
this stage in the process. At 
this stage there is high 
certainty about the actual 
scope and cost of repairs.

10. If at any stage in the above process, the scope and nature of 
the repair work is considered to be required to go beyond that 
identified in the full assessment, the homeowner can ask DBH 
for a re-assessment.  

Similarly, as repair work progresses, if the scope of work in the 
repair and payment plan needs to be changed, the homeowner 
can ask DBH and territorial authority to approve a new/amended 
repair and payment plan.

Final check and balance to 
ensure repairs are done 
right the first time.
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5. Definition of “betterment”

Betterment is excluded from coverage by the financial assistance package and is defined as 
follows:

Betterment is:
- building work that is not required to achieve code compliance for weathertightness
- building elements or materials that do not need to be replaced to enable proper repair
- the least cost-effective option of two (or more) possible code compliant solutions.

Work, elements or materials required to ensure the dwelling is no less than the 
standard/quality it was before it leaked is NOT betterment.  For example, in a multi unit
dwelling, if existing fire rating is required to be replaced because a cavity system is replacing 
a face sealed cladding system, the replacement of the fire rating is NOT betterment.
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SUPPORTING MATERIAL: CLAIMS PROCESS OVERVIEW
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Leaky Homes Repair System – Claim Process Overview
Leaky Homes Repair System comprises the Financial Assistance Package (FAP) and the WHRS Dispute Resolution Process

Targeted advice, information, and education – to homeowners, territorial authorities, banks, and the sector

Department supporting processes include:
• transition provisions for pre-existing claims
• transfers between financial assistance package and dispute resolution process streams
• financial and legal control activities, including information and payment transfers with TAs and banks.

Claimant 
submits 

application

Department
determines 
eligibility

Department 
obtains full 
assessment

Claimant 
choice

WHRS Dispute Resolution Process (status quo)Financial Assistance Package

Claimant 
chooses next 
step: repair or 
resolve claim

Tribunal 
resolves claim

Claimant 
commissions 

repair and 
payment plan

This high-level view does not include ‘exception’ stages such as where it is decided a claim is ineligible (and possible appeal).

Claimant may be in both 
streams; FAP with TA and 
WHRS with other parties

Claimant may choose to 
transfer between streams as 
more information becomes 

available

Summary diagram: Navigation aid for Financial Assistance Packagesystem design document.

Claimant 
obtains quotes 

and building 
consent

Claim closedClaim closed

Claimant 
undertakes 

repairs
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SUPPORTING MATERIAL: CLAIMS PROCESS LEVEL 2: FINANCIAL ASSISTANCE

• Agreement to be worded so as to allow 
withdrawal under appropriate circumstances.

• Claimant may apply to lending provider for 
finance to develop the repair designs.

• Provides evidence of ability to pay the residual (after Crown and TA contribution) cost of repairs.
• Signs contract with Department and TA agreeing to terms and conditions of scheme, agreeing not to sue 

Crown/TA, in return Department and TA conditionally agree (on basis claimant meets all other terms and 
conditions of the package) to pay their respective direct contributions.

• Cost to claimant is $500 for standalone. Multi-
unit cost varies, indicatively $1,500.

• Betterment and non-weathertightness repairs 
are excluded from scope of FAP repairs.

• WHRS Act allows for adjudication by the 
Tribunal after eligibility is confirmed (i.e. no full 
assessment). A condition of accessing the FAP 
will be having a full assessment.

• Any subsequent cost increase arising from 
change (e.g. further damage found after repair 
starts) must be agreed by Department and TA 
before consent amended.

Leaky Homes Repair System – Claim Process Level 2: Financial Assistance

• If a possible safety risk is detected, it is 
addressed as per existing WHRS processes.

• Applies for an assessor’s report to be prepared under the WHRS Act.

• Provides application forms, FAP and WHRS information, and assistance in completing application.

• Lodges claim (“stops the clock” for purposes of determining eligibility).
• Screens application, checking completeness and prima facie evidence of eligibility.
• Performs “on papers” safety risk assessment.
• Notifies territorial authority (TA) as per s.124 of the WHRS Act– information will appear on any future LIM.

Department

Claimant

Department

Claimant 
submits 

application

• If a safety risk is detected, it is addressed.
• If Department finds the claim is ineligible, the 

claimant has the option to appeal to the 
Weathertight Homes Tribunal.

• If TA disagrees with Department decision on 
eligibility for TA FAP contribution, TA can ask 
panel of senior officials to review the decision.

• Commissions and funds eligibility assessment (built date, private residence, water ingress).Department

• Performs inspection and submits report. Report presents opinion on eligibility.Assessor

• Decides if dwelling is eligible under WHRS criteria. Remainder of process overview assumes dwelling is eligible.
• Notifies territorial authority as per s.124 of the WHRS Act – information will appear on any future LIM.
• Assesses safety risk based on results of eligibility assessment.
• Determines claimant eligibility for FAP, including eligibility for territorial authority contribution.

Department

Department
determines 
eligibility

• Funds bulk of cost and arranges for a full assessment to be carried out by a suitably qualified independent expert.Department

• Carries out full assessment and reports on: current and likely future damage; cause; persons who should be 
parties to the claim; repair scope; and estimated cost to repair. Assessment is carried out in accordance with 
Diagnostic Guide published by Department.

Assessor

• Pays nominal fee towards the cost of a full assessment.ClaimantDepartment 
obtains full 
assessment

• Claimant may alternately select the WHRS.
• Claimant may opt-in to the FAP, but still pursue 

action against other (non-TA, Crown) parties –
including via the WHRS.

• Claimants in the WHRS track may transfer to the 
FAP any time before applying to the Tribunal.

• Provides guidance regarding available choices, and encourages Claimant to talk to their lending provider.

• Chooses between taking up the FAP or pursuing resolution throughthe WHRS. Remainder of process overview 
assumes claimant selects FAP.

• Discusses finance with bank (if required).

Claimant

Department

• Provides evidence for homeowner’s lending provider regarding loan assistance available (if required).Department

Claimant 
choice

• BCA provides pre-consent comments.
• Department and TA may jointly require design 

change.
• Claimant may choose to transfer to the WHRS, 

for instance if residual cost is unaffordable or 
they do not want to change repair and payment 
plan in accordance with requirements of 
Department and TA.

• Develops plans and specifications and detailed estimated cost torepair. This will include additional investigation 
(possibly invasive testing). Plans must address work required toremediate all existing and “likely future” damage. 
Plans to be limited to weathertightness repairs (no “betterment”, no coverage of other faults). Cost of repairs 
estimated using a schedule approach that includes contingency. Contribution payment milestones identified.

• Publishes Remediation Guide to inform and assist preparation of repair and payment plans.Department

• Commissions and pays for detailed plans for repair work, based on assessment. Claimant selects provider 
meeting guidance (e.g. registered/licensed, appropriate membership) provided by the Department.

Claimant

Designer /
Quantity
Surveyor

• Agrees design work is as per scope identified in the full assessment. Agreement is required regardless of 
whether the dwelling is eligible for a contribution from the TA,as design work leads to building consent. Includes 
agreeing scheduled costs and contingency.

Territorial
Authority

• Agrees design work is as per scope identified in the full assessment.
• Notifies Claimant of Department and TA agreement.
• Provides guidance to Claimant relating to financial assistance.

Department

Claimant 
commissions 

‘repair and 
payment plan’

• Claimant may also choose to get consent for 
other (non-weathertightness remediation) 
building work, but this falls outside the FAP.

• Contract specifies fixed price for work, plus 
provisional sum to cover work that cannot yet be 
included in the fixed price + contingency of 
maximum 10%.

• Gains pre-approval for finance from bank (if required), conditional on finalisation of financial assistance.
• Submits building consent application.
• Sources quotes for repair work covered by the building consent and selects preferred quote.
• Enters into contracts for repairs and initiates repair work.

• Issues consent.

Claimant

BCA

• During repairs normal Building Act processes are followed for inspections and issue of code compliance 
certificate.

BCA

• Finalises and draws-down finance as eligible/required.
• Ensures repair work is completed, including applying for code compliance certificate.

Claimant

• Crown and TA contributions paid at points agreed in the repair and payment plan, with final payment on issue of 
code compliance certificate.

Department
and TA

• Visits site once work has started, to confirm provisional sum amount.
• Agrees contribution amounts, including confirmed provisional sumand contingency.

Territorial
Authority

Claimant 
obtains quotes 

and building 
consent

Summary diagram: Navigation aid for Financial Assistance Packagesystem design document.

• Agrees contribution amounts, including confirmed provisional sumand contingency.
• Notifies parties that Department, TA and Claimant agreement is now unconditional.

Department

Claimant 
undertakes 

repairs

Claimant
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SUPPLEMENTARY MATERIAL FOR TERRITORIAL 

AUTHORITY OFFICIALS ON SCHEME DESIGN FOR 

FINANCIAL ASSISTANCE PACKAGE FOR OWNERS OF 

LEAKY HOMES*

*Financial assistance package involves: 
 Government and territorial authorities each providing a 25% direct payment to agreed 

owner repair costs
 Government providing assistance to owners to access bank finance for remaining agreed 

repair costs by way of loan guarantees to banks for loans made to owners eligible for the 
assistance and who can meet the bank’s lending criteria.

APPENDIX 2



2

SCHEME DESIGN – FINANCIAL ASSISTANCE PACKAGE FOR OWNERS OF LEAKY 
HOMES

Final scheme design with key features (highlighted in grey) as agreed by Joint 
Ministers (Building and Construction, Finance, and Local Government)1

24 August 2010

[For the sake of brevity content is presented in an informal notes format]

Step 1: Application – primarily “status quo”

 DBH provides application forms online (same as current system with additional sections 
for information relating to FAP to be collected)

 DBH provides advice, education and information to claimants
 Owner lodges application under WHRS Act 2006 for an “assessors report” with DBH –

current provisions for applications, including for multi-unit dwellings, apply
 Claim “lodged” for purpose of 10 year limit under WHRS Act 2006
 DBH screens application to ensure it is complete, prima facie meets eligibility criteria 

(WHRS Act and FAP) and does risk assessment (notification to TA if dwelling appears to 
be dangerous or insanitary and/or advice to claimant about risks and mitigation 
measures)

 TA notified of application under s. 124 of WHRS Act - information will appear on any 
future LIM issued for the building

                                               
1 Key features previously agreed by Cabinet (April 2010) are also highlighted in grey.
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Step 2: Assess eligibility

 DBH decides if claim eligible under following rules:
- Criteria for dwelling as per status quo (WHRS Act 2006 criteria), includes existing “cut 

off” date in WHRS Act 2006 of 1 Jan 2012, only dwellings built before this date can 
apply.

- Dwellings already repaired are not eligible for FAP, but they can pursue claim in
WHT.

- Dwellings already covered by a settlement with the territorial authority (whether 
privately, in Court or under WHRS Act) are not eligible for FAP.

- Claim must be lodged before date that is 5 years from date of “go live” of FAP, i.e: if 
FAP goes live on 1 March 2011, last date to apply is 28 February 2016, after that 
date claimant’s only option will be dispute resolution in WHT.

- Claim may be “partially” eligible for FAP, i.e: eligible for Government contribution/loan
guarantee, but not TA contribution, if:
(a) Established legal precedents for liability/duty of care of territorial authorities are 

that the TA is not liable.
(b) Territorial authority did not inspect or issue code compliance certificates (including 

interim code compliance certificates) for the dwelling (see also private certifier 
scenarios below).

(c) Territorial authority issued a code compliance certificate for building work relating 
to weathertightness as directed by a Department of Building and Housing 
determination.

(d) Territorial authority issued a code compliance certificate for non-weathertightness 
related building work only.

(e) Dwelling “signed off” by private certifiers, as described below:
(i) Private certifier processed the consent application, performed inspections 

and issued a code compliance certificate.  The private certifier then 
forwarded documents to the territorial authority only for the purpose of 
adding them to the property file.

(ii) TA issued code compliance certificate based solely on certificate from 
private certifier issued under s. 56 Building Act 1991.

(iii) Territorial authority approved plans and issued building consent, then a 
private certifier undertook all inspections and issued a code compliance 
certificate.

(iv) Territorial authority became involved part-way through building work, 
typically when a private certifier closed its business.  The private certifier 
issued an interim code compliance certificate and handed the file over to the 
territorial authority.  If the interim code compliance certificate covered 
weathertightness, then the homeowner is not eligible for the territorial 
authority contribution, unless the territorial authority subsequently inspected 
the weathertightness-related work.

(v) Territorial authority inspected weathertightness-related building work, 
identified problems, and issued a notice to fix (or notice to rectify under 
Building Act 1991) or otherwise advised the homeowner of defects in the 
work.  The notice to fix or advice was not actioned by the homeowner.  As a 
result no code compliance certificate has been issued.

(vi) For avoidance of doubt, dwelling is eligible for TA contribution if, in addition 
to involvement of private certifier, the TA undertook one or more inspections 
and/or issued a code compliance certificate covering weathertightness.

(f) Multi-units only: If building has mixed uses (some residential, some non-
residential), owners of non-residential units will not be eligible for FAP.  If TA has 
already settled a claim in relation to an individual unit (most likely claims made
under WHRS Act 2002 as individual units cannot claim under WHRS Act 2006), 
the owner of that unit is not eligible for FAP.
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 Eligibility assessment done by persons considered “suitable” by DBH – status quo 
provision in WHRS Act 2006:
- assessors employed by or contracted to DBH
- assessors excluded from liability
- the “assessor” inspects property
- Assessor does report to DBH as per status quo

 DBH decision on eligibility for FAP is final – no ability for claimant or TA to “appeal”
 Claimant can appeal to WHT if DBH decides dwelling not eligible (status quo, dwelling 

eligibility only, decision on FAP eligibility cannot be appealed by claimant)
 Eligible dwellings notified to TA (and therefore information on LIM) – status quo
 DBH does risk assessment - notification to TA if dwelling appears to be dangerous or 

insanitary and/or advice to claimant about risks and mitigation measures (status quo)
 Multi-units only: FAP option only available to claims lodged as “representative claims”

under s. 22 of WHRS Act 2006.
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Step 3: Full assessment

 DBH publications on Diagnosis and Remediation of Weathertightness problems provide 
guidance on:
- Diagnosis of damage caused by leaks
- Scope of remediation work required
- Design and specification of remediation work

 Claimant pays fee for assessment (status quo)
 DBH arranges for an independent expert2 to carry out a full assessment (per WHRS Act) 

based on guidance in DBH Weathertightness Diagnosis document:
- assessors employed by or contracted to DBH
- assessors excluded from liability
- QA/peer review process by DBH
(all per status quo)

 Assessment is sole information about scope and nature of repair on which claim will 
proceed through FAP.

 Betterment specifically excluded in assessment.  Betterment is:
- building work that is not required to achieve code compliance for weathertightness
- building elements or materials that do not need to be replaced to enable proper repair
- the least cost-effective option of two (or more) possible code compliant solutions
Work, elements or materials required to ensure the dwelling is no less than the 
standard/quality it was before it leaked is NOT betterment.  For example, in a multi unit
dwelling, if existing fire rating is required to be replaced because a cavity system is 
replacing a face sealed cladding system, the replacement of the fire rating is NOT 
betterment.

 Assessment is not required to address code compliance beyond weathertightness 
repairs.

                                               
2 Qualifications per current DBH policy.
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Step 4: Claimant choice

 Claimant can seek independent advice to inform decision to opt in to FAP e.g: legal, 
financial, technical.

 DBH advises claimant what costs (items, not dollar amounts) will and will not be covered 
by FAP.

 If Claimant wishes to opt in to FAP, they must provide DBH, in writing, with information 
(evidence) to show they can meet their share (50% or 75%) of the costs (repair costs per 
estimate in assessment + other eligible costs).  The information/evidence would either be 
an “in principle” approval of loan finance from their bank or reference to cash/assets 
available.  With that information/evidence is also formal statement from claimant that they 
wish to opt in to FAP.

 If claimant opts in, a contract is signed between claimant, DBH and TA agreeing:
- Claimant will not sue TA or Government
- The DBH assessment is accepted by DBH, territorial authority and homeowner as the 

sole information about scope and nature of repair on which claim will proceed through 
financial assistance package.

- Claimant commits to repairing the dwelling ASAP (could put a specific time frame, 
e.g: 12 months)

- All the processes and terms and conditions of the FAP (set out in Step 5 below), e.g: 
repair and payment plan and role of TAs and DBH in approving scope and cost of 
repairs, role of body corporate in multi-unit claims

- DBH and TA conditionally (subject to claimant meeting terms and conditions of FAP) 
agree to pay direct contribution (25% each) based on estimated costs of repair in full 
assessment.

 Claimant can pursue litigation against non-TA parties in the WHT or Court (i.e: do both 
processes in parallel).  If claimant intends to use WHT, DBH provides advice and 
guidance about the process, including claims can be closed by DBH if they are not 
progressed at reasonable speed.

 Multi-units only – authorisation of owners’ representative to opt in to FAP must be 
achieved following same process as used to bring claim (i.e: resolutions etc as required 
by s. 22 WHRS Act 2006) and each unit owner must sign contact with DBH and TA.  Unit 
owners must also authorise representative to run claim through FAP and receive owners 
direct contribution into a specially created “repair fund” from which all payments for repair 
work will be made.  Representative also has to provide information (evidence) to DBH 
that it has established a “repair fund” and has sufficient funds to meet the unit owners’ 
share of repair costs.

APPENDIX 2



7

Step 5: WHRS and FAP

WHRS/WHT
 Operates as per current system – planned enhancements to service delivery model etc 

made.
 Once claimant has made an application for adjudication to the WHT, and named the TA 

as a party/respondent, they cannot change their mind and opt in to FAP instead.

FAP
 Claimant3 gets (and pays for) plans, specifications and estimated costs for repair work (“a 

repair and payment plan”):
- Claimant encouraged to choose practitioner to do design from people recommended 

by DBH – DBH only recommends practitioners who are registered/licensed or have 
appropriate industry organisation membership (e.g: NZIBS). NOTE: after 2012 all 
weathertightness design work will be required to be done by LBP.

- Design done in accordance with DBH Remediation Guide and for building work 
required to carry out scope and nature of repairs identified in full assessment.  
Designs must demonstrate how the dwelling will be made weathertight, but the repair 
and payment plan is not required to be specified to the level of detail required for 
building consent.

- Repair and payment plan content is limited to weathertightness repairs only.  Building 
work for other defects must not be included, however claimant should seek advice 
from designer about possibility of other defects at this stage.

- BCA staff visit/inspect dwelling or meet with designer for pre-building consent 
“consultation” to check design meets all applicable code requirements (building work 
will be “alterations” per s. 112 Building Act 2004 and must “continue to comply with … 
the building code to at least the same extent as before the alteration”) .

- Designer is responsible for repair work meeting Building Code requirements (per s. 
45(4) Building Act 2004 which applies from 2012).

- Cost of building work estimated using a schedule approach (must include 
contingency in case new/additional damage is discovered when repair work starts
and GST) and plan specifies milestones in repair work when direct contribution 
payments will be made.

 Other eligible costs of repair itemised and costed by claimant:
- Design work
- Project management of repair process (if required)
- Alternative accommodation, including storage of household effects (if required): 50% 

(25% Crown, 25%TA) of total of “actual and reasonable” costs, to maximum total 
payment of $5,000 ($2,500 Crown, $2,500 TA).

- Building consent costs
(INeligible costs include: general damages for stress etc, loss of income, loss of profits)

 Repair and payment plan and itemised other eligible costs sent to DBH and TA.
 DBH and TA review the repair and payment plan4 to approve:

(a) that work specified in the repair and payment plan will:
- repair the existing damage
- make the dwelling weathertight (“future likely damage”)
as per the scope identified in the full assessment (including approval of any incidental 
work required as a result of the remediation, e.g: replacement of insulation, that is not
betterment)
but no views on the Code compliance of the work are given, and

                                               
3 Body corporate or other representative will do these steps in relation to claims for multi-unit dwellings.
4 Process for this review is yet to be decided. 
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(b) timing and sequence of milestone payments for direct contribution (but amount of 
direct contribution is not confirmed at this stage).

The approval of the repair and payment plan will create a new legal liability between 
DBH/TA and the homeowner.  If DBH/TA are negligent in giving their approval of the 
plan, and as a result damage is caused to the homeowner (e.g: failed repairs), DBH/TA 
will be liable to the extent the approval of the plan caused the resulting damage.

 If dwelling not eligible for TA direct contribution, TA approval of the repair and payment 
plan is still required as part of normal “pre-lodgement” of building consent processes.

 DBH advises claimant, in writing, of DBH/TA approval.  DBH/TA approval is treated as 
authorisation for claimant/designer to develop detailed plans and specifications to 
“consentable” form based on the repair and payment plan.

 If DBH and TA do not approve the repair and payment plan, DBH advises claimant, in 
writing, of amendments required to plan in order for DBH/TA to approve.  Claimant either 
makes amendments (and re-submits to DBH/TA for approval) or exits FAP.

 Owner submits building consent application with detailed plans and specifications based 
on the approved repair and payment plan to BCA.  At this point, owner can choose to do 
other building work (e.g: other defects and betterment) and have that consented at the 
same time, but that work and the processes around it are outside FAP.

 BCA issues building consent – status quo per Building Act 2004.
 Owner gets 35 quotes/tenders for work covered by the building consent.   DBH 

encourages owner to seek contractors who have experience doing remediation work.  If 
building work outside FAP is being done, quotes/tenders must itemise that separately.

 Owner chooses contractor from the 3 quotes/tenders and enters into written contract for 
the work.  Contract for building work required to specify:
(a) a “head” or “lead” contractor who will be responsible for, and liable6 for, the entire 

repair work process. NOTE: From 2012 work will have to be done by LBP and it can 
be specified that head/lead contractor must be licensed in the Site Class

(b) a fixed price for the work7 plus a provisional sum for the weathertightness-related 
work that cannot be included in the fixed price (e.g: amount of timber that will need to 
be replaced) + contingency of maximum of 10% of the weathertightness work.

 Appropriate staff member (with expertise in weathertightness remediation work) from 
relevant TA attends building site at early stage of building work (e.g: when cladding has 
been removed) to discuss with head/lead contractor the work covered by the provisional 
sum.  Amount of provisional sum in contract is confirmed following this discussion (and 
contract amended accordingly).  DBH accepts decision of TA staff member on the 
confirmed amount of the provisional sum.  A contingency of maximum of 10% of total 
cost for weathertightness work (including confirmed provisional sum) can still be included 
in the contract after the provisional sum is confirmed.

 DBH and TA (or just DBH if not eligible for TA contribution) calculate/agree amount of 
direct contribution (25% each) based on contract price (fixed price + confirmed 
provisional sum + contingency + GST).  DBH advises owner and their bank (if necessary) 
of amount of direct contribution and that agreement by DBH/TA is now “unconditional”.  
At this point owner must proceed to carry out repairs and cannot “opt out” of FAP (can 
opt out any time prior to this e.g: if financial circumstances change).8

 Normal Building Act process followed for inspections of the work and issue of code 
compliance certificate (for any amendments to the consent – related to weathertightness 

                                               
5 In cases of very complex or highly specialised remediation work, this requirement may be waived if there are 

insufficient suppliers in the market to source 3 quotes/tenders.
6 Individual practitioners will also be personally liable for the specific work they do.
7 How fixed price is arrived at is an operational detail yet to be decided.
8 Loan guarantee from the Government (if required by homeowner) will also be confirmed at this stage, but the 

detailed process and steps for the provision of the guarantee have not yet been decided.
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defects only – that will increase the cost above agreed amount + contingency, owner 
must get agreement from DBH/TA9 to the new work and cost)

 TA and Crown contribution paid in instalments linked to milestones specified in the repair 
and payment plan, with final payment always on issue of code compliance certificate.  
Milestones to roughly equate with timing of BCA inspections and completion of major 
stages of work - number of milestones may vary according to size and complexity of the 
repair work.  Repair work can be done in stages (e.g: one elevation of the building at a 
time) if required to assist claimant’s cash flow.  Separate agreements to amount of direct 
contribution (following process described above) will need to be made for each stage.

 Crown pays contribution to owner (to designated bank account: loan account if bank 
finance required, representative’s account if multi-unit) and recovers cost from TA.

 If, at any stage in the above process, the scope and nature of the repair work is 
considered to be required to go beyond that identified in the full assessment, the 
homeowner can ask DBH for a re-assessment.  Similarly, as repair work progresses, if 
the scope of work in the repair and payment plan needs to be changed, the homeowner 
can ask DBH and territorial authority to approve a new/amended repair and payment 
plan.

                                               
9 Operational process to be decided, but a quick process will be required, probably the TA staff who agreed the 

provisional sum in the contract should be authorised to agree to variations/increased cost.
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Transition of existing (at date of “go live” of FAP) claims under WHRS Act 2006

 Subject to eligibility requirements, any person with an active claim under WHRS Act 
(2002 or 2006) at the date FAP “goes live” can choose to opt in to the FAP if:
- repairs have not started or not been completed (i.e: code compliance certificate 

issued) and the claimant has a full assessment
- no attempt has yet been made to mediate a settlement of the claim or, in the course 

of a mediation, both parties agree to opt in to the FAP;
 Within 14 days of “go live” of FAP all existing claimants with full assessments must 

decide whether they want to opt in to the FAP.  If they want to, their claim will be put “on 
hold” for 3 months, during which time the claimant must take whatever actions are 
necessary for them to opt in (e.g: discuss with their bank).  At the end of the 3 months the 
claimant must have formally (in writing) notified DBH they are opting in, if they haven’t the 
claim will be taken off “hold” and they will have to continue with WHRS/WHT processes.

 Existing claimants without a full assessment can decide to opt in to FAP after they
receive the full assessment and must do so within 3 months of receiving the full 
assessment.

 If there are no other (non-TA) parties, WHRS Act claim continues to stay “on hold” until 
FAP process is completed in order to preserve limitation rights.  If there are other parties, 
the WHRS Act claim process re-starts against those other parties only.

 If claimant has started repairs, building consent documents must be submitted to DBH 
together with information from claimant’s designer/head contractor that compares 
consent documents with the WHRS Act full assessment and explains any differences, 
including cost differences.  DBH/TA agree scope and cost of repairs and calculate 
amount of direct contribution.  If claimant disagrees with DBH/TA agreed scope/cost, 
claimant can go back to WHRS Act process.

 Claims closed by the Department for being “tardy” (claimant not making enough effort to 
resolve) under s. 56 of WHRS Act 2006 cannot reapply or be re-opened – s. 56(3) of 
WHRS Act prohibits them from being re-started.

 Claims that are closed for other reasons10 than “tardy”, current owner can lodge new 
claim for same dwelling if:
– still inside the 10 year limit and meets all other WHRS Act 2006 eligibility criteria
– repairs have not been completed (failed repairs are an entirely new claim and not 

covered by transition rules)
- claim was not resolved in any way (e.g: mediated under WHRS Act, private 

negotiated settlement, adjudicated in Tribunal or Courts)
and claim is only to access FAP, cannot go to WHT.

                                               
10 Claim terminated because dwelling sold (approx 580), Claim transferred to Court (approx 35), Discontinued at 

claimant’s request (approx 880).
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