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1. Introduction

Waste from construction and demolition projects has been identified as a key waste stream in the
New Zealand Waste Strategy (MfE; 2002). The specific target in the Strategy relating to the
reduction of construction and demolition waste is as follows:

By December 2008, there will have been a reduction of construction and demolition waste to
landfills of 50% of December 2005 levels measured by weight.

It is noted that whilst there is a national reduction target, there are no specific national guidelines,
policies, regulations, legislation or other mandatory or voluntary tools or resources in the Strategy
to assist local councils and / or the construction and demolition industry to achieve this target.

One of the aims of the Construction and Demolition Waste Reduction Project, of which this work
is a part of, is to provide guidance on regulatory tools available to Regional and District Councils to
achieve the above target.

1.1 Earlier work within this project

These Guidance Notes are based on the recommendations of a report entitled “Construction and
Demolition Waste Reduction — Inventory of Regulatory Tools” (Sinclair Knight Merz; 2004). The
Inventory Report examined various potential legislative mechanisms that could be utilised to
legally and effectively control, via regulation, construction and demolition waste. In this regard,
the report involved a review of the relevant sections of the Resource Management Act 1991 (RMA
1991), Local Government Act 2002 (LGA 2002), Local Government Act 1974 (LGA 1974),
Building Act 1991, Building Bill 2003, Health Act 1956 and the Energy Efficiency and
Conservation Act 2000.

A multi criteria weighted analysis approach was utilised to test the options identified. From this
analysis, the development and implementation of specific bylaws under the LGA 2002 and LGA
1974 were deemed to be the most appropriate, practical and effective means by which to achieve,
by way of regulation, the 2008 target. The analysis also concluded that there is no statute that
provides regulatory tools specifically for waste minimisation.

1.2 Purpose of the Guidance Notes

The purpose is to assist councils to develop bylaws under the LGA 1974 and LGA 2002 that are
appropriate for managing the construction and demolition waste issues in their territory, by
providing regulatory approaches and suggested wording. It should be noted that the most
appropriate approach for each individual council will be territory specific, and that legal advice
should be sought before assessing whether bylaws are the best approach.

It is assumed that councils will have bylaw drafting expertise or have access to legal and planning
advice in order to draft a bylaw under the LGA 1974 and LGA 2002 process'. Also each district or
region will have its own set of issues to address in the drafting of regulations. Therefore, these
Guidance Notes do not give detail on how to assess whether a bylaw is the best regulatory tool to
use, how to consult with the community, develop enforcement mechanisms, write review clauses or
other administrative tasks. The Guidance Notes specifically relate to the clauses in the bylaw that
apply to the waste management only. It is recommended that legal advice be sought to assist
councils through the bylaw drafting process.

! Also refer to Local Government New Zealand (2003), Section 7.

SINCLAIR KNIGHT MERZ
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Note that these Guidance Notes consider the disposal to ground in both landfills and cleanfills,
whereas the New Zealand Waste Strategy target is for landfills only. Both scenarios are considered
in the C & D Waste Reduction Project because disposal to ground is a lost resource regardless of
whether it is to landfill or cleanfill. In approaching this issue, councils will need to consider waste
management goals within their own district context, to determine whether the target should be to
reduce waste ‘to ground’ or ‘to landfill’.

A brief summary of alternative regulatory and non-regulatory tools is provided in Section 6. It is
recognised that councils may need to employ a variety of approaches to attempt to achieve the New
Zealand Waste Strategy target, or that alternatives to the bylaw process are more suitable for a
given territory.

1.3 Waste management using these Guidance Notes

1) It is recommended that councils first identify the construction and demolition waste issues in
their territory or region.

2) Once the waste market is clearly understood, and an issue clearly defined, determine whether
intervention by regulation is required, or whether other tools may be more appropriate (some
alternative regulatory and non-regulatory mechanisms are suggested in Section 6).

3) Where it is considered appropriate, address the bylaw process in Section 2.

4) Determine at which phase of the waste transfer process regulation is best employed, either the
transit phase (collection and transport of waste) or the end point (disposal of waste). Note the
‘front end’ of the waste process is not regulated by bylaws, but there may be indirect
regulatory methods that can be employed, as listed in Section 6.

Front End Transit Phase End Point
On Site Waste Collection and Cleanfill / Landfill
Reduction — Transportation of Waste Disposal
Not regulated through Waste oAb
the LGA 1974 / 2002 Example: Christchurch
iatri City Council’s ‘Cleanfill
Refer to Section 6 ’ Council's Waste ’ Llcensmg Bylaw-
Appendix A

Management Bylaw —
Appendix C

Refer to Section 4

Refer to Section 3

Refer to the purpose and approach in Section 3 and Section 4 and the subsections titled ‘/n
what circumstances should this approach be used?’ to help make this determination.

5) Use the suggested wordings as a framework for the bylaw, and use the prompts to develop a
bylaw that suits the local waste market.

6) Use legal and planning advice to draft the entire bylaw and to follow the prescribed bylaw
process in the LGA 2002 (summarised in Section 2).

7) Refer to the list of resources in Section 7 for further information.

SINCLAIR KNIGHT MERZ
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1.4 Waste management definitions
These Guidance Notes have been drafted for a particular set of conditions, as follows:

‘Construction and demolition waste’ is defined as:

“Waste materials from the construction or demolition of a building, including the preparation
and / or clearance of the property or site.”

‘Waste management’ is defined as:

“Reduction, recycling, reuse, recovery, treatment, collection, transport, storage, sorting and
disposal of waste materials”.

When councils develop their own bylaw they can modify these definitions, by:
= Removing some steps of the waste hierarchy.

= Including other waste types.

= Including infrastructure and landscaping projects as well as buildings;

or by making any other alteration of the definition that suits the particular circumstances.

1.5 Acknowledgements

SKM extends thanks to Minter Ellison Rudd Watts Lawyers, for provision of the legal review of
the draft report, the legality of the bylaw implementation approach and the wording in the
Guidance Notes. SKM acknowledges the support, peer review and feedback from the following
organisations:

= North Shore City Council = Rodney District Council

= Ministry for the Environment = Gisborne District Council
= BRANZ = Kaikoura District Council
= RONZ = Manukau City Council

= Hamilton City Council = Papakura District Council
s Christchurch City Council = Waitakere District Council
= Auckland City Council s Environment Waikato

s Franklin District Council

1.6 Caveat

While there is a lot of interest by councils in regulating waste management, for a variety of reasons,
there has been limited implementation or legal testing of LGA 1974 and 2002 provisions by
councils to date. Several councils are currently pursuing various provisions under the Acts, which
will provide more case studies, legal opinions, test cases for future use.

These Guidance Notes have been drafted following thorough legal interpretation of the Acts as at
May 2004, but do not have the rigour of testing through the courts or lessons from test cases. Any
council pursuing regulatory mechanisms to control construction and demolition waste disposal
should seek legal advice.

SINCLAIR KNIGHT MERZ
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2. Local Government Act 1974 /| 2002 Bylaw
Process

The power of local authorities to manage solid waste is governed primarily under Part XXXI of the
LGA 1974, titled Waste Management, which (along with a number of other provisions) remained
in force after the LGA 2002 came into force. Part XXXI enables territorial authorities to undertake
the function of waste management, conferring on them a general duty to manage waste efficiently
and effectively (section 538), and specifically to make bylaws to regulate waste management
(section 542).

Local authorities are also empowered under the LGA 2002 to create general bylaws in order to
regulate public nuisance issues and in order to protect, promote and maintain public health and
safety within their jurisdiction, and in particular can be applied to waste management and solid
waste. The general bylaw purpose is considered too restrictive for the management of construction
and demolition waste, where public nuisances and adverse effects on health and safety are not
directly relevant. The specific waste management provisions of the LGA 1974 are considered
more applicable.

The LGA 2002 prescribes the enactment and enforcement process for bylaws provided under both
the LGA 1974 and the LGA 2002, along with other general provisions for the content and purpose
of bylaws.

21 Waste management provisions

The LGA 1974 and LGA 2002 sections below provide the legislative context within which councils
can apply their waste management powers.

= Section 538 of the LGA 1974 states that ‘every territorial authority shall promote effective and
efficient waste management and shall have regard to environmental and economic costs and
benefits....’

= Section 539 of the LGA 1974 requires the adoption of a Waste Management Plan by territorial
authorities and states that within a Waste Management Plan provision shall be made for the
collection and reduction, reuse, recycling, recovery, treatment, or disposal of waste in the
district.

Note that in section 93 the LGA 2002 requires councils to produce a Long Term Council
Community Plan (LTCCP) by June 2005. This plan covers a ten year period and must contain
either a summary of any Waste Management Plans in force under section 539 of the LGA
1974, or the entire Waste Management Plan if no plan was in force prior to the LTCCP.

= Section 540 of the LGA 1974 empowers Council in regards to waste management. It specifies
that a territorial authority may undertake or contract for any activity it considers appropriate
for the efficient and effective management of waste in the district including —

(a) the collection and reduction, reuse, recycling, recovery, treatment, or disposal of any
waste from any premises...

and states that ‘Where a waste management plan adopted under section 539 of this act is in
force in respect of a district, the territorial authority for the district — (b) shall allocate in
accordance with section 544 of this Act, the costs incurred in implementing that plan’.

SINCLAIR KNIGHT MERZ
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ﬂm = Pursuant to section 542 of the LGA 1974 territorial authority may from time to time make
bylaws for the following purposes (amongst others):

(a) Prohibiting or regulating the deposit of waste or of waste of any specified kind:

(b) Regulating the collection and transportation of waste or of waste of any specified
kind...

Subsection (2) states that licenses made under subsection (1)(b) above may provide for the
licensing of persons who carry out the collection and transportation of waste on a commercial
basis.

= Section 544 of the LGA 1974 states the following:

“Allocation of Costs — (I)Subject to subsection (2) of this section, every territorial
authority shall allocate the costs incurred in the implementation of a waste management
plan in such a manner as the territorial authority considers will effectively and
appropriately promote the objectives of the plan.

(2) Where the waste management plan so provides, the costs incurred in the
implementation of the plan may be allocated by the territorial authority in a way that
establishes economic incentives and disincentives that promote any or all of the objectives
of the plan.”

s Section 150 of the LGA 2002 gives power to councils to prescribe fees payable for the
reasonable administration of a bylaw.

= Under section 151 of LGA 2002 (‘General provisions applying to bylaws’) it is stated that a
bylaw may provide for the licensing of persons or property....the payment of reasonable
licensing fees....etc.

To summarise, opportunities exist for councils to prohibit the disposal of waste of any kind and
regulate the collection, transportation and deposition of waste of any kind, through bylaws.
Regulation can include the licensing of those carrying out waste services such as collection,
transport or deposition. Licenses can then contain conditions such as record keeping, prohibited
wastes and the implementation of cost structures.

Cost structures to create economic incentives or disincentives (i.e. grants or levies) can be used to
modify waste management behaviour in accordance with section 544 of the LGA 1974. Councils
must detail the cost structures and any other distribution of funds in the Waste Management Plan,
and then can use bylaws to regulate the collection and administration of funds. It must be noted
that the meaning and use of section 544 has been questioned by councils that have argued the
powers to impose levies are not implicit enough to withstand challenges of unfair trade restrictions
by private operators. Several councils are working through this issue presently.

The bylaw-making powers of local authorities are subject the Bylaws Act 1910 and the common
law rules relating to the exercise of local authority powers, including requirements as to
reasonableness, taking relevant considerations into account and disregarding irrelevant
considerations, etc.

2.2 Bylaw making process under the LGA 2002

The LGA 2002 outlines a specific process that should be followed when formulating a bylaw, as
outlined in the following flow diagram. For more information, refer to “The Know How Guide to
the Regulatory and Enforcement Provisions of The Local Government Act 2002” by Local
Government New Zealand.

SINCLAIR KNIGHT MERZ
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Bylaw Process

S 155 council must determine whether a bylaw is the
most appropriate way of addressing the perceived
problem

What are you attempting to address with the
bylaw (reduction in C & D Waste to landfill /
cleanfill)?

Who will it affect (Waste transporters /
cleanfill & landfill operators)?

Comparison with other regulation e.g. RMA /
Building Act.

Will it address the problem?

I

S 155If the council believes a bylaw to be the most
appropriate way it must before making the bylaw,
determine whether the bylaw is the most appropriate
form of bylaw and whether there are implications
under the Bill of Rights.

Are there other mechanisms available to address the
problem?

Objectives of the bylaw need to be specific.
Need to the look at the scope.

How it will affect resource consents?

How costs will be obtained?

Enforcement needs to be considered.

I

S 156 and s 83 except where the council by resolution
publicly notified makes editorial changes or
amendments of minor effect, the council must follow
the special consultative process as set out below.

I

Council must prepare Statement of Proposal (SoP) (a
draft of the bylaw or what is to be revoked, reasons
for the proposal, a consideration of the problem being
addressed) and a summary of information (a
representation of the major matters in the bylaw).

I

Include the SoP on the agenda for a meeting of the

local authority s83 (1)(b).

Make SoP available for public inspection s83(1)(c).

PAGE 6
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Distribute the Summary of Information as widely as
reasonably practicable s83(1)(d).

Need to identify who are the key stakeholders
e.g Industry groups / waste operators /

community etc.

Give public notice of the consultation being
undertaken s83(1)(e), where a summary of the
information about the proposal or the full proposal

may be inspected.

Accept submissions on the proposal not less than 1
month from first public notice s83(2).

g

Acknowledge submissions by written notice S83(1)(h).

g

Advise submitters of the opportunity to be heard, and
how that may be exercised.

g

Make all written submissions available to the public.

g

Officers to summarise submissions and recommend
any changes to the proposed bylaw.

g

Hold a hearing to hear oral submissions to proposed
bylaw. Deliberate and make decision giving reasons
(whether or not to modify bylaw and / or proceed with

bylaw).
I

Give public notice that the bylaw has been made and
make it available s157.

SINCLAIR KNIGHT MERZ
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3. Waste Collection and Transportation
Licensing and Levies

3.1 Purpose

The purpose of a bylaw to license and levy the collection and transportation of construction and
demolition waste is to:

1) Control the management and end use of waste.

2) Alter the cost structure of disposal, compared to other alternatives such as recovery, recycling,
reuse or reduction, so that disposal to landfill and / or cleanfill is discouraged.

This approach allows councils to be prescriptive about the most appropriate disposal, recycling or
reuse end use for waste, and / or the management of waste during collection and transport. For
example:

s The sorting of waste prior to disposal.
= Creating a mandatory requirement to recycle types of waste, where markets can support this.

The levy approach intends to manipulate market signals to waste producers to allow them to
identify the most cost effective alternative for waste management. The effectiveness of the levy
will depend on the elasticity of waste disposal costs and the other market drivers or alternatives to
disposal in the district / region. As noted in Section 2, councils must first state the intention and
purpose for financial incentives and disincentives in the Waste Management Plan. The ability for
councils to effectively implement such cost structures under section 544 of the LGA 1974 is
currently being reviewed by several local authorities.

Operators may be licensed, with conditions, without the additional requirement for levies or other
cost structures.

3.2 Approach
The basic approach of this type of bylaw is to:

1) Licence operators who collect and transport waste from construction and demolition sites, or
from construction and demolition waste sorting facilities.

Councils will need to determine whether waste is generally transported directly to the end use
from the construction or demolition site, or whether waste is generally transported to a sorting
facility. Where sorting facilities exist, transport from the sorting facility to the end use will
also need to be licensed.

2) Rule that operators may not operate without such a licence, and must operate in accordance
with conditions of the licence.

Licensing gives councils control over who operates in the market, how and to what standard of
service. Conditions include record keeping, sorting practices and options for disposal or
recycling.

3) Seta levy for waste consignments transported to landfill or cleanfill.

Beyond controlling waste contractors through licensing, levies are a tool to affect the
economics of disposal. The purpose of levies is to provide financial signals that support
alternatives to waste disposal.

SINCLAIR KNIGHT MERZ
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Councils will need to decide:

= Whether levies are required, over and above the conditions on licenses.

= Whether all wastes disposed to ground attract a levy, and if not, which wastes.

= Whether landfill or cleanfill disposal is levied, or both.

s Whether levies are differentiated for different types of wastes, and for landfill or cleanfill
disposal.

= How the industry will respond to such cost structures.

= How the revenue from the levies will be spent — according to the LGA 1974 this must be
on waste minimisation initiatives.

4) Collect levies from the operators for the implementation of waste minimisation strategies.

5) Develop enforcement mechanisms to prevent unlicensed operations, or penalise operators for
non-compliance with licence conditions.

3.3 District council examples

A number of councils in the Auckland region are in the early stages of a bylaw review in order to
address licensing and levy issues for collection and transportation. Several already have bylaws for
regulating the collection of trade waste, domestic waste, green waste and recyclables (Rodney
District Council, Appendix C; Waitakere City Council, Appendix D).

Rodney District Council requires written consent by the council for waste contractors to operate in
the district. Provision is made in this bylaw for council to put conditions on the consents regarding
such criteria as the method of waste collection and payment of bonds and for the collection of fees.
Waitakere City Council bylaw 30 also has provision for the council to charge licensed operators for
particular types of waste collected. Neither councils have set charges or fees, pending a review of
the LGA 1974 provisions.

34 In what circumstances should this approach be used?

Levying of waste transportation has not yet been legally tested, although some councils are

licensing waste operators successfully, without legal challenge from the industry. The approach is

considered worth investigating in the following circumstances:

= Where a region or district does not have cleanfills and / or landfills used for the disposal of
construction and demolition waste, and therefore the territorial authority cannot regulate waste
disposal.

s Where the majority of collection and transport of construction and demolition waste is
undertaken by third parties, and not by the construction or demolition contractors.

= Where it is considered that a price differential is required to increase demand for alternatives to
disposal.

3.5 Issues

s Challenges of restricting trade practices through the use of economic incentives and
disincentives as directed by section 544 of the LGA 1974.

= Limiting the licensing to a particular size of operator so that small volumes of waste such as
individuals with trailers do not inadvertently breach the bylaw rules.

= Enforcing unlicensed transport operators in a mobile industry, and in an industry where many
operators enter and exit the market over time.

= Getting industry buy-in to the provision of economic drivers for reducing waste disposal.

SINCLAIR KNIGHT MERZ
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3.6 Waste Management Plan review

Prior to drafting a bylaw, the council’s Waste Management Plan should be reviewed, and if
necessary, altered, to reflect the intent to manage the districts construction and demolition waste
under a bylaw. It is mandatory under section 544(2) of the LGA 1974, where council will collect
levies, that the distribution of these funds to waste minimisation initiatives must be stated. Any
changes to the Plan will need to go through a consultative process as prescribed in section 84 of the
LGA 2002, and is most efficiently done through the Long Term Council Community Plan process.

3.7 Suggested bylaw content

The following clause headings, content and suggested wording are given as a starting point for
drafting a licensing and levy bylaw for construction and demolition waste collection and transport.
General clauses such as the bylaw purpose, review and enforcement mechanisms, and specific
details such as licensing and levy costs, are left to the territorial authority to develop.

3.71  Definitions
Suggested definitions for waste types that may be subject to the bylaw, include:

“Natural Hardfill

s Uncontaminated soils, rock, gravels, sand, clay and other inorganic inert natural
materials

n  Construction and demolition materials — total less than 1% by volume per load, estimated
visually

n  Vegetative matter less than 2.5% by volume per load, estimated visually
n  Topsoil and other inorganic inert natural materials used as cover material.

Construction and Demolition Materials

Any material that is collected from a property or premise on which construction and / or
demolition activities are, or have taken place, which includes, but is not limited to, the
following:

n  Asphalt (cured).

»  Bricks.

s Ceramics.

s Chip seal (cured).

s Concrete, reinforced (and exposed reinforcing rods that cannot reasonably be separated
from the concrete).

n  Concrete un-reinforced (including dried concrete slurry).
n  Fibre Cement Building Products (nil asbestos content).

s Plasterboard.

s Hardboard, MDF, Particleboard, Plywood, and other wood products.
= Roofing iron.

n  Untreated timber.

s  Treated timber.

s Glass.

s Masonry Blocks.

»s  Pavers (clay, concrete, ceramic).

»n  Pipes (clay, concrete, ceramic).

SINCLAIR KNIGHT MERZ
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n  Tiles (clay, concrete, ceramic).
n  Vegetative matter.

»  Plastic.

s Cardboard.”

It is recommended that each council decide which wastes are included in the above list. The types
of wastes included or excluded from the list will depend on such things as:

= Local reuse, recycling or recovery opportunities.

= Providing incentives to encourage local reuse, recycling or recovery opportunities.
= Cleanfill and landfill acceptance criteria.

= Hazardous waste management in the territory.

s Whether specific types of wastes are targeted or whether any consignment of waste from a
construction or demolition site is targeted.

3.7.2 Licensing
Suggested wording:

“No person shall operate services for the collection of waste from construction and / or
demolition sites and / or the transport of waste to sorting, storage, processing or disposal end
uses, unless the Council has granted a Licence to that person.

The licensing criteria do not apply to those persons collecting and / or transporting
construction and / or demolition waste in single consignments no larger than 3 cubic metres.

The licence holder shall comply with the terms and conditions of the Licence.

The Licensee shall pay to the Council the License Fee as prescribed in the conditions of the
License.”

Note that the licensing applies to those consignments from ‘construction and / or demolition sites’
to limit the license from applying to similar types of waste that may arise from manufacturing or
retail outlets.

Note also the size limit relating to the waste consignment. This is to prevent the licensing
requirement from applying to homeowners or tradespeople transporting home renovation, building
or trade-related waste in their vehicles.

3.7.3 Record keeping
Suggested wording:
“The Licensee shall keep and maintain written records of:

a) The data as specified below for 5 years from the date of receipt of each load of
construction and demolition waste or such lesser time as the Council may from time to
time specify. The Licensee shall supply recorded data in such form as is specified in the
conditions of the licence.

b) The Licensee shall keep written records of the following minimum data for each load
collected and / or transported:

= Date of receipt.
- Carrier details, including contact details and truck ID.

= Location of source of the waste material.

SINCLAIR KNIGHT MERZ
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- Type of activity generating material (e.g. house construction, demolition, etc.).
- Description of waste type.

- Waste code (from the New Zealand Waste List).

- Estimated volume of waste.

- Destination of waste — including whether this is for storage, reuse, recycling,
recovery or disposal at cleanfill or landfill.”

Note that while the New Zealand Waste Strategy goal is the reduction of 50% waste ‘by weight’,
waste carriers are not likely to have the ability to measure the weight of loads. An estimation of
waste volumes is more practical and has been suggested instead.

3.7.4 Inspections and auditing

Suggested wording:
“The Council shall have the right to take all reasonable steps, including inspections of waste
consignments and waste storage facilities and inspections of all relevant invoices and other

documentation held by the Licensee, to audit the records for the purposes of ensuring
compliance with the licence.”

In order to meet the requirements of ‘reasonableness’ and section 21 of the New Zealand Bill of
Rights 1990 (in accordance with section 155 of the LGA 2002), councils should either provide a
separate condition outlining the circumstances or timing of inspections, or provide a condition
detailing the methods council will take to advise licensees of impending inspections.

3.7.5 Levy
Suggested wording:

“The Licensee shall pay to the Council the [Differentiated] Waste Minimisation Levy [Levies]

specified in Schedule ... of this Bylaw in respect of all waste [or wastes as specified in
Schedule ....] disposed of at cleanfill and / or landfill.”

The council should decide whether the levies are differentiated for different types of wastes,
whether disposal at cleanfill has a different levy to disposal at landfill, and whether other end uses
such as energy recovery or recycling are levied.

Note, that in setting a levy the cost structures must be defensible in the context of obligations under
section 150 of the LGA 2002. Where licensees are likely to incur costs in the administration of
levy collection on behalf of council, this cost may be offset from the payment of levy revenue to
the council.

3.7.6 Enforcement provisions
Suggested wording:
“Any breach of this Bylaw shall:

(a) be an offence punishable by a fine not exceeding $20,000.00 as provided by section 242(4)
of the Local Government Act 2002, and/or

(b) entitle the Council to suspend any Licence for such period as it considers appropriate or
to cancel any Licence having regard to the nature and circumstances of any breach.
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4. Waste Disposal Licensing and Levies

4.1 Purpose
The purposes of a waste disposal bylaw is to:

1) To alter the cost structure of disposal, compared to other alternatives such as recovery,
recycling, reuse or reduction, so that disposal to cleanfill or landfill is discouraged.

2) To control the types of waste disposed to landfill or cleanfill.

3) Reuse or reduction, so that disposal to landfill and / or cleanfill is discouraged.

This approach allows councils to be prescriptive about what can and cannot be disposed to ground
in the territory, with the intention of diverting wastes from disposal to recycling and reuse options.

As with the transportation and collection approach, the levy intends to manipulate market signals to
waste producers to allow them to identify the most cost effective alternative for waste management.
Operators may be licensed, with conditions, without the additional requirement for levies or other
cost structures.

4.2 Approach

The basic approach of the bylaw is to:

1) Licence disposal operations. These operations could be landfills and / or cleanfills.
Councils will need to decide whether landfills or cleanfills are licensed, or both.

2) Rule that cleanfills and / or landfills may not operate without such a licence, and must operate
in accordance with conditions of the licence.

Licensing gives councils control over who operates in the market and how. Conditions include
record keeping, sorting practices and options for disposal or recycling.

3) Set a levy for waste consignments, structured in a way that creates a financial disincentive to
dispose to ground construction and demolition waste.

Councils will need to decide:
- Whether all wastes disposed to ground attract a levy, and if not, which wastes.
- Whether landfill or cleanfill disposal is levied, or both.

- Whether levies are differentiated for different types of wastes, and for landfill or cleanfill
disposal.

Note the discussion in Section 3.6 regarding the requirement of councils to specify the
allocation of funds in the Waste Management Plan.

4) Prohibit particular wastes from being disposed at a cleanfill and / or landfill in certain
circumstances.
Councils will need to decide whether prohibition is a viable option, or whether other
mechanisms such as levies and / or other legislative or educational tools are more effective at
changing behaviour. This will depend on the availability of alternatives and the potential for
adverse environmental effects from disposal.

5) Collect levies from the operators for use in waste minimisation strategies.

Councils will need to decide what the waste minimisation strategies are, and include these in
their Waste Management Plan.

SINCLAIR KNIGHT MERZ
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4.3 Christchurch City Council Cleanfill Licensing Bylaw 2003

This approach has been pursued by Christchurch City Council through the ‘Christchurch City
Cleanfill Licensing Bylaw 2003°. (Refer to Appendix A and Appendix B). Consultation with
industry groups during this process revealed that a ‘stick’ approach is considered beneficial in
terms of behavioural change ie. a greater effort being made toward sorting ‘construction and
demolition’ waste recyclables from non-recyclables. Industry groups advise that in order to be
truly effective, levies should be set at an appropriate rate.

44 In what circumstances should this approach be used?
The approach is considered worth investigating in the following circumstances:

= Where cleanfills and / or landfills are used in the territory for the disposal of construction and
demolition waste.

= Where it is considered that a price differential is required to increase demand for alternatives to
disposal.

= Where the regulation of collection and transportation is difficult due to cross boundary issues,
such as where more construction and demolition waste is transported into a territory than
produced within the territory.

4.5 Issues

= Challenges of restricting trade practices by using the economic incentives and disincentives as
directed by section 544 of the LGA 1974.

= Getting industry buy-in to the provision of economic drivers for reducing waste disposal.

= Cross boundary issues, where waste travels from one district or region to another as a result of
the cost structures implemented through licensing and levying.

4.6 Waste Management Plan review

Waste Management Plans should be reviewed, as stated in Section 3.6 prior to a bylaw being
drafted.

4.7 Suggested bylaw content

The following clause headings, content and suggested wording are given as a starting point for
drafting a licensing and levy bylaw for construction and demolition waste disposal. General
clauses such as the bylaw purpose, review and enforcement mechanisms, and specific details such
as licensing and levy costs, are left to the territorial authority to develop.

4.71  Definitions
Suggested definitions for waste types that may be subject to the bylaw, include:

“Natural Hardfill

»  Uncontaminated soils, rock, gravels, sand, clay and other inorganic inert natural
materials.

s Construction and demolition materials — total less than 1% by volume per load, estimated
visually

»  Vegetative matter- total less than 2.5% by volume per load, estimated visually.

n  Topsoil and other inorganic inert natural materials used as cover material.
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Construction and Demolition Materials

The following materials, originating from the construction or demolition of a building,
including site preparation:

Asphalt (cured).
Bricks.

Ceramics.

Chip seal (cured).

Concrete, reinforced (and exposed reinforcing rods that cannot reasonably be separated
from the concrete).

Concrete un-reinforced (including dried concrete slurry).
Fibre Cement Building Products (nil asbestos content).
Plasterboard.

Hardboard, MDF, Particleboard, Plywood, and other wood products.
Roofing iron.

Untreated timber.

Treated timber.

Glass.

Masonry Blocks.

Pavers (clay, concrete, ceramic).

Pipes (clay, concrete, ceramic).

Tiles (clay, concrete, ceramic).

Vegetative matter.

Plastic.

Cardboard.”

The first sentence limits the source of the waste to building sites only. Councils may choose not to
limit the source of the waste.

It is recommended that each council decide, when drafting a waste disposal bylaw, which wastes
are included in the above list. The types of wastes included or excluded from the list will depend
on such things as:

Existing reuse, recycling or recovery opportunities.

Providing incentives to encourage new reuse, recycling or recovery opportunities.

Cleanfill and landfill acceptance criteria.

Hazardous waste management in the territory.

4.7.2
Suggested wording:

PAGE 14

Licensing

“No person shall operate premises for the disposal of construction and demolition waste
unless the Council has granted a Licence to that person.

The licence holder shall comply with the terms and conditions of the Licence.

The Licensee shall pay to the Council the License Fee as prescribed in the conditions of the

License.

’
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Councils may decide that landfills and cleanfills under a certain size do not require licensing.

4.7.3 Record keeping
Suggested wording:
“The Licensee shall keep and maintain written records
a) The data as specified below for 5 years from the date of receipt of each load of
construction and demolition waste or such lesser time as the Council may from time to

time specify. The Licensee shall supply recorded data in such form as is specified in the
conditions of the licence.

b) The Licensee shall keep written records of the following minimum data for each load
received for disposal:
= Date of receipt.
s Carrier.
s Truck I.D.
»  Location of source of the waste.
»  Type of activity generating material (e.g. house construction, demolition, etc.).
s Description of waste type.
s Waste code (from the New Zealand Waste List).

’

»  Estimated volume of waste.’

Note that while the New Zealand Waste Strategy goal is the reduction of 50% waste ‘by weight’,
cleanfill operators (and some landfills) may not have the ability to measure the weight of loads. An
estimation of waste volumes is more practical and has been suggested instead.

4.7.4 Inspections and auditing
Suggested wording:

“The Council shall have the right to take all reasonable steps, including site inspections and
inspections of all relevant invoices and other documentation held by the Licensee, to audit the
records and site procedures for the purposes of ensuring compliance with the Licence.”

In order to meet the requirements of ‘reasonableness’ and section 21 of the New Zealand Bill of
Rights 1990 (in accordance with section 155 of the LGA 2002), councils should either provide a
separate condition outlining the circumstances or timing of inspections, or provide a condition
detailing the methods council will take to advise licensees of impending inspections.

4.7.5 Levy
Suggested wording:

“The Licensee shall pay to the Council the [Differentiated] Waste Minimisation Levy [Levies]
specified in Schedule ... of this Bylaw in respect of all waste [specified wastes] disposed of at
the site.”

The council should decide whether the levies are differentiated for different types of wastes and
whether disposal at cleanfill has a different levy to disposal at landfill.

Note, that in setting a levy the cost structures must be defensible in the context of obligations under
section 150 of the LGA 2002. Where licensees are likely to incur costs in the administration of
levy collection on behalf of council, this cost may be offset from the payment of levy revenue to
the council.

SINCLAIR KNIGHT MERZ
\\nz-chc-mdc01\Projects\Aenv\Projects\Ae02165\0500 TLA regulatory tools\0550 Deliverables\Guidance Notes.doc PAGE 15



_SKMm

Regulating Waste Management Under the Local Government Act 1974 & 2002 — Guidance Notes

4.7.6 Prohibited wastes

Particular wastes can be prohibited from disposal under section 542(1)(a) of the LGA 1974.
Councils may wish to use this power to achieve the waste strategy targets, however this approach
should be assessed against the ability of a bylaw levy to produce a market incentive to find
alternatives to disposal.

Prohibiting waste disposal may be problematic. Prohibition in one district may increase demand
for disposal services in other districts, particularly where there are no local alternatives higher up
the waste hierarchy. This would not contribute to the targets of the New Zealand Waste Strategy.
Furthermore, prohibition of waste disposal may conflict with other regulatory mechanisms such as
resource consents for landfills. Case law relating to the LGA 1974 held that a bylaw may deal with
matters already dealt with by law providing its provisions are consistent with existing law.
Therefore using a bylaw to prohibit specified waste disposal at landfills which have been consented
under the RMA to accept such wastes may not be legally defensible, although prohibiting waste to
non-consented cleanfills may be legally defensible.

Taking into consideration the discussion above, councils may still decide through the bylaw
process that prohibition is the best regulatory method. Suggested wording is given for councils to
prohibit the disposal of potential contaminants to cleanfills:

“The following wastes shall not be received for disposal by the Cleanfill Licensee, in
quantities greater than 1% by volume of any consignment, as estimated visually:

n  Treated timber.

s Fluorescent lamps.

»  Plasterboard.

»  Materials defined as hazardous under the HSNO Act 1996.”

Councils may wish to prohibit the disposal of waste to landfill (or cleanfill) with commercially
viable alternative uses. Councils may also wish to protect landfill space by prohibiting the disposal
of inert materials, more suitable for cleanfill disposal. Suggested wording and suggested waste

types:
“The following wastes shall not be received for disposal by the Landfill Licensee, in quantities
greater than 1% by volume of any consignment, as estimated visually:

s Glass.
»  Ferrous and non-ferrous metals.
n  Untreated timber.

n  Concrete, rubble, soil and other inert, natural materials (unless specified as cover
material).”

4.7.7 Enforcement provisions
Suggested wording:
“Any breach of this Bylaw shall:

(a) be an offence punishable by a fine not exceeding $20,000.00 as provided by section 242(4)
of the Local Government Act 2002, and/or

(b) entitle the Council to suspend any Licence for such period as it considers appropriate or
to cancel any Licence having regard to the nature and circumstances of any breach.”
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5. Regional Approaches to Waste Management

In some circumstances it maybe deemed appropriate to address the issue of construction and
demolition waste management at a regional, rather than a territorial level. Achieving a form of
horizontal integration may work well where there are cross boundary issues with waste, for
example, where waste is produced in one district and disposed in another. Cross boundary issues
already exist in the Auckland region and may soon be an issue in Canterbury with the Kate Valley
Landfill located in the Hurunui District and the majority of waste generated in Christchurch City
and adjacent districts.

A territorial authority may delegate its waste management bylaw making powers to a regional
council under section 161 of the LGA 2002. This section states the following:

“Section 161 — Transfer of bylaw-making power
1) A Territorial authority may transfer all or any of its powers to make bylaws —

a) to aregional council if any part of the district of the territorial authority is within the
region of that regional council; or

b) to another territorial authority.

2) A regional council may transfer all or any of its powers to make bylaws to a territorial
within its region or to another regional council.

3) The provisions of section 17 apply in relation to a transfer under this section.

4) A local authority must not transfer or delegate the power to make bylaws except as
provided for in this section.

As stated in section 161(3) of the LGA 1974 the development of bylaws is subject to section 17 of
the LGA 2002.

“Section 17- Transfer of Responsibilities

(2) A territorial authority may transfer 1 or more of its responsibilities (other than a responsibility
that may be transferred under section 33 of the Resource Management Act 1991) to a regional
council in accordance with this section.

(3) A transfer of responsibilities under this section—

a) must be made by agreement between the local authorities concerned and may be on the
terms and conditions that are agreed,; and

b) may be, as agreed, either—
(i) a substantive transfer of responsibilities, or

(ii) a delegation of the undertaking of responsibilities with the transferring local
authority remaining responsible for the exercise of those responsibilities.

(4) A local authority may not transfer a responsibility, or accept a transfer of a responsibility,
unless—
¢) it has—
(i) included the proposal in its annual plan or draft long-term council community plan;
or
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ﬂm (ii) used the special consultative procedure, and

d) it has given prior notice to the Minister of the proposal.

(5) From the time a transfer takes effect, the responsibilities and powers of the local authority
receiving the transfer are extended as necessary to enable the local authority to undertake,
exercise, and perform the transferred responsibilities.

(6) If a transfer of responsibilities has been made, either local authority that was party to the
transfer may, through the process set out in subsections (3) to (5), initiate—

e) avariation of the terms of the transfer; or
f)  the reversal of the transfer.’

bl

It is important to identify whether a regional approach is appropriate. This is dependent on the
territorial authorities that make up the region and their various waste demand / supply issues. For
example, a regional approach maybe appropriate if the ability to move waste between districts
could discourage construction and demolition waste reuse / recycling.

Liaison with the regional council and the other territorial authorities in the region is fundamental
and should be pursued early on in the process. Creating a working group in this regard is an
option, as this will identify individual issues for each council as well as interrelationships between
the councils.

Section 17 of the LGA 2002 states that before a delegation of authority can occur, the territorial
authority must include the proposal in the annual plan and the Long Term Council Community
Plan. An alternative to this would be for a council to pursue a ‘special consultative procedure’ to
ensure that the public is fully informed of the intended transfer.

There is considerable merit in adopting a set of comprehensive bylaws for a whole region. This
approach would address dislocation issues and the exporting of waste from one district to another.
For example Auckland City generates large volumes of waste but has very limited cleanfill land
area capacity, hence relies on sites within other authorities to dispose of waste. A regional
approach will ensure that consistency is maintained.

Once the transfer has occurred all necessary powers and responsibilities fall under the jurisdiction
of the regional council. There is potential under section 17 to undertake a variation or reversal of
power if this is deemed necessary later.

6. Alternative Waste Management Tools

Bylaws are only one tool that may help councils to reach the New Zealand Waste Strategy target.
Listed in Table 1 are examples of regulatory and non-regulatory tools available to regional and
district councils that may be used to affect, directly or indirectly, the amount and type of
construction and demolition waste disposed to landfill or cleanfill. Some options are discussed in
more detail below.
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= Table 1 Summary of Potential Regulatory and Non-Regulatory Tools for C & D Waste

Management

C & D Waste Management Objective

Relevant Statute and Tool

1. On Site Waste Management

Waste Management Plans, and other mechanisms to
reduce waste production and increase diversion from
landfill.

Resource Management Act 1991
n District Plan Rules and Non-Regulatory Methods
m  Resource Consent Conditions

Local Government Act 1974 / 2002
n Grants, loans and other financial incentives

2. Environmental Effects of Construction and
Demolition Land Uses

Regulating environmental effects such as dust, noise
or sediment discharges or impacts on amenity or
heritage values.

Resource Management Act 1991
n District Plan Rules and Non-Regulatory Methods
m  Resource Consents

3. Protecting Buildings from Demolition

Regulating the protection of buildings with historical,
amenity, cultural or other values from development, in
particular demolition.

Resource Management Act 1991

s District Plan Rules and Methods
m  Resource Consents

s Heritage Order

Historic Places Act 1993
n Heritage covenant

4. Managing Hazardous Waste

The transport, storage and disposal of hazardous
substances.

Hazardous Substances and New Organisms Act
1996

s Various provisions e.g. NZS5443 Hazardous
Transport Code

Resource Management Act 1991
= Regional and District Plan Rules and Methods
n Resource Consents

5 Waste Minimisation Advice and Education, and
Financial Incentives.

Local Government Act 1974
= Waste Management Plans
n Financial grants

Resource management Act 1991
m  Regional and District Plan Methods

6. Provision of Waste Services

Councils to provide C & D waste collection, transport,
sorting, storage and reuse facilities to achieve higher
waste diversion rates.

Local Government Act 1974

. Council
facilities

may provide waste management

7. Environmental Effects of Waste Disposal

Managing the environmental effects of waste
treatment, waste storage, waste disposal to ground
and incineration.

Resource Management Act 1991
= Regional and District Plan Rules and Methods
= Resource Consents

6.1 On site waste management

RMA

The legality of using RMA regulatory tools to control on site waste management has not been
tested through the Environment Court, and therefore is not provided for in these Guidance Notes.
There are differing opinions on whether waste reduction is consistent the purpose of the Act, and
therefore whether the regulatory tools provided by the Act are suitable.
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It is noteworthy that Kaikoura District Council has implemented specific waste management rules
in the Kaikoura District Council Proposed District Plan (Appendix E), which are reinforced in
consent conditions (Appendix F), neither of which have been challenged in the Environment Court
or though the plan hearing process.

It is advised that council seek legal opinion, or a declaration with the Environment Court, prior to
using the district plan or consent process to regulate on site waste management. Non-regulatory
methods, such as advocacy and education, are valid tools under the RMA to address regional waste
issues and may be as effective as consent conditions or plan rules.

LGA 1974 / 2002

The LGA 1974 / 2002 enables local government to provide financial assistance or incentives for
waste minimisation, which allows council to influence initiatives on the construction or demolition
site to reduce waste.

6.2 Environmental effects of construction and demolition land uses

While there is no case law regarding whether waste is an environmental effect of construction or
demolition, other environmental effects are well established in law, such as noise, sediment
discharges and visual impacts. Regulating any of these effects may indirectly affect waste
production, or waste management on site.

6.3 Protecting buildings from demolition

The ability to regulate the protection of buildings under both the RMA and the Historic Places Act
1993 may indirectly affect the amount of construction and demolition waste to landfill or cleanfill.
The purpose of the regulatory mechanisms is to protect places of special interest, character,
intrinsic value, cultural value, amenity value, historical value or visual appeal. By protecting
buildings from demolition waste disposal is reduced, as waste created from the renovation and
reuse of existing buildings is less than the replacement of old with new buildings. While this
approach is not recommended as a primary method to regulate waste minimisation, it may assist in
an overall approach.
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Appendix A Christchurch City Council Cleanfill
Bylaw Process

A1 Christchurch City Cleanfill Licensing Bylaw 2003
The ‘Christchurch City Cleanfill Licensing Bylaw’” was enacted on the 1% of March 2004. The

implementation of this bylaw was understood to be a follow-on action by Christchurch City
Council (CCC) to the New Zealand Waste Strategy.

A.2 Problem facing Christchurch

A paper presented by Cr Denis O’Rourke (O’Rourke, 2004) explained the purpose behind the
bylaw. O’Rourke (2004) identified the need to “clean up the cleanfills”. He advised of a concern
by CCC regarding the operation of cleanfills in relation to adequate environmental guidelines and
the fact that there was no satisfactory national regulation.

O’Rourke (2004) acknowledged that under the RMA, consents were granted to cleanfills on the
basis that such waste materials would not harm the environment. He stated that even though the
material may not have a negative impact on the receiving environment, there is still potential to
recover some waste for re-use or recycling or for other beneficial purposes. O’Rourke (2004)
identified that there are alternatives available for the economic re-use or recycling or energy
recovery of / from construction and demolition materials, including wood.

A3 Bylaw preparation analysis

CCC’s Solid and Hazardous Waste Management Plan was developed and this document identified
a clear desire to regulate the waste management industry. A number of key strategies were
identified within the plan including:

s The inclusion of incentives and disincentives (e.g. waste minimisation levies) as part of refuse
disposal charges to fund local and regional waste reduction and minimisation initiatives....

s To license all waste operators and cleanfill sites in order to achieve high levels of service, to
advance resource recovery, and provide better information on waste flows.....

In examining the appropriateness of the potential bylaw approach, CCC received legal opinion,
which advised that the proposed bylaw approach may be appropriate. Consultation with key
stakeholders was also undertaken.

Additionally, a number of key objectives for the project examining the appropriateness of a
potential bylaw were identified in Twelfth Knight Consulting (2004) a report for the Canterbury
Waste Sub Committee. These were as follows:

= Identify the general sources and quantities of materials disposed of in cleanfills.

s Develop proposals, which promote materials recovery, reuse and recycling in relation to
cleanfill operations.

= Enable the charging of a small levy on cleanfill materials as a contribution towards waste
minimisation funding.

Section 151 (3)(a) of the LGA 2002 provides for “licensing of persons or property”. The licensing
system adopted by CCC is aimed at the cleanfill operator and enables waste minimisation levies to
be imposed on certain types of materials. Ultimately this cost will be transferred to the consumer.
A schedule of materials is identified as being license approved within the bylaw. Any material not
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listed is subject to a $9 per cubic metre levy, refer to section 4.3 of this report for more discussion
and Appendix B for the detail of the bylaw.

A4 Conclusion

It is co